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table. Such a mistake could not occur however on the part of a 
careful observer. Even if inexperienced he would not think that 
he had made a new discovery and that therefore the authorities 
were all in the wrong. 

From another case of Professor Freer's at the hospital, I have 
made two tables of 56 corpuscles. These average 3333 an ^ 3^35 
of an inch respectively. 

In order to understand clearly the distinctive difference in 
this matter of measurement of blood corpuscles, let us analyze 
two cases, and see how far we could trust the verdict which might 
be based upon them. For this purpose I will take one case in 
which the average measurement shall be the 3355 of an inch, 
the other 3^^. It will be seen that if thirty-two hundred of 
the first were placed in a straight line they would occupy the 
space of an inch in length, while in the other case it would take 
just one hundred more to fill the same space; now by multiply- 
ing the first number into itself we get 10,240,000, the num- 
ber occupying a square inch of surface, while in the second exam- 
ple it would take 10,890,000 to occupy the same area. Twelve 
of the first placed in a right line magnified 2000 diameters, would 
give six inches and a quarter as the length of the line, while the 
other twelve would show to the eye a line measuring just six inches 
in length, a difference appreciable by every one. Even one-half 
of this difference, produced by a magnifying power of 1000 dia- 
meters, would be clearly recognisable. 

E.U. Piper, M.D. 

Chicago. 



RECENT AMERICAN DECISIONS. 

Supreme Judicial Court of Massachusetts. 

WINFJELD S. PARTRIDGE v. HERMIONE HOOD. 

At common law it was illegal to compound a misdemeanor as well as a felony. 

In Massachusetts a statute having provided when the prosecution of a misde- 
meanor may be compromised by leave of court, a compromise in such a prosecu- 
tion is illegal unless such consent of court appears. 

Contract upon the following agreement, signed by the defend- 
ant, and dated October 5th 1874 : — 

" In consideration of one dollar and other good and valid con- 
sideration to me paid, I hereby agree, upon the delivery to me 
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and in my name, within three days from the date hereof, of a quit- 
claim deed, conveying the land described in a mortgage deed to 
Winfield S. Partridge given by Edward K. Hood, said quit-claim 
deed to be given by said Partridge and said land to be free of all 
encumbrances except a mortgage now held by the South Scituate 
Savings Bank for $1200, covering a portion of said land, to give 
said Partridge a first mortgage deed for $1250, payable in two 
years at eight per centum per annum, interest payable semi-annu- 
ally, on my homestead estate situated on Essex street, Lynn, 
Mass. And also a power of sale first mortgage upon a portion 
of said land to be conveyed to me by said Partridge for $ 1000, 
payable in two years with interest thereon payable semi-annually 
at the rate of eight per centum per annum ; said land being the 
westerly half of said land described in said mortgage from Edward 
K. Hood to W. S. Partridge." 

The answer averred that the consideration of the contract was 
an agreement on the part of the plaintiff to stop a criminal prose- 
cution against Edward K. Hood, the defendant's son. 

At the trial in the Superior Court, before Bacon, J., without 
a jury, the following facts appeared : In August 1874, a complaint 
was entered in the Police Court of Lynn, against Edward K. Hood, 
for having mortgaged to the plaintiff in this action certain real 
estate in Lynn, without informing him of an existing encumbrance 
upon it. On this complaint, Hood was bound over to answer at the 
then next term of the Superior Court for the county of Essex. The 
land mentioned was the same as that referred to in' the agreement 
declared upon. Upon the day before the grand jury met, one 
Silsbee, the plaintiffs agent, went to the house of the defendant, 
and, according to his own testimony, told her that if she would 
purchase the land of the plaintiff at what it cost him, he having 
sold under his mortgage and bought it in, " the matter," meaning 
the prosecution, " could undoubtedly be arranged." Under this 
inducement the defendant signed the contract. The defendant tes- 
tified that she signed the contract to save her son from jail, and 
that Silsbee told her " the prosecution could be stayed." It further 
appeared that at the time of the trial the complaint was still pend- 
ing in the Superior Court, never having been heard by the grand 
jury, and that no acknowledgment of satisfaction had been made 
by the plaintiff in court or elsewhere of the complaint ; that the 
amount agreed to be paid by the defendant for the land was the 
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precise amount due by her son to the plaintiff at the date of the 
contract, and that the plaintiff thereby gave up to the defendant 
all the security he had for the amount. 

The plaintiff contended that the arrangement testified to might 
be made under the Gen. Stats., c. 171, § 28, as preliminary to an 
acknowledgment of satisfaction, and that, at common law, such 
a misdemeanor might be compounded by the party injured if he 
received no more than his damages by the injury. 

The judge found as a fact that the written agreement declared 
on was entered into by the defendant for the purpose of com- 
pounding said complaint, ruled that it was illegal and void, and 
ordered judgment for the defendant. The plaintiff alleged excep- 
tions. 

B. E. Harmon, for the plaintiff. 

D. 0. Allen, for the defendant. 

Gray, C. J. — The reason that a private agreement, made in 
consideration of the suppression of a prosecution for crime, is 
illegal, is that it tends to benefit an individual at the expense of 
defeating the course of public justice. The doctrine has never 
been doubted as applied to felonies, and the English authorities 
before our revolution extended it to all crimes : 2 West Symb., 
Compromise $ Arbitrement, § 33 ; Horton v. Benson, 1 Freem. 
204 ; Bac. Ab., Arbitrament $ Award, A. ; Johnson v. Ogilby, 3 
P. Wms. 277 ; and especially the register's book cited by Mr. Cox 
in a note to p. 278: Collins v. Blantern, 2 Wils. 341 ; 4 Bl. Com. 
363, 364. An appeal of mayhem could be barred by arbitrament, 
or accord and satisfaction, or release of all personal actions, 
because it was the suit of the appellant and not of the crown, and 
subjected the appellee to damages only, like an action of tres- 
pass : Blake's Case, 6 Rep. 43 b, 44 c ; 2 Hawk., c. 23, §§ 24, 25. 

Some confusion was introduced into the English law upon this 
subject by the rulings of Lord Kenyon ; Kyd on Awards (Am. 
ed.) 64-68 ; Drage v. Ibberson, 2 Esp. 643 ; Fallowes v. Taylor, 
Peake Ad. Cas. 155 ; s. c. 7 T. R. 475, and by Mr. Justice Le 
Blanc's suggestion of a distinction between a prosecution for a 
public misdemeanor and one for a private injury to the prosecutor: 
Bdgcombe v. Bodd, 5 East 294, 303 ; s. c. 1 Smith 515, 520. 
This confusion was not wholly removed by the opinions of Lord 
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Ellenborough in Edgcombc v. Rodd, 5 East 294, 302 ; in 
Wallace v. Hardaere, 1 Camp. 45, 46 ; in Poole v. Bonsfield, Id. 
55, and in Beeley v. Wingfield, 11 East 46, 48 ; of Ch. J. GibBS 
in Baker v. Townshend, 1 Moore 120, 124 ; s. c. 7 Taunt. 422, 
426 ; or of Lord Denman in Keir v. Leeman, 6 Q. B. 308, 321. 

But in the very able judgment of the Exchequer Chamber in 
Keir v. Leeman, 9 Q. B. 371, Chief Justice Tindal, after re- 
viewing the previous cases, summed up the matter thus : " Indeed 
it is very remarkable what very little authority there is to be 
found, rather consisting of dicta than decisions, for the principle, 
that any compromise of a misdemeanor, or indeed of any public 
offence, can be otherwise than illegal, and any promise, founded 
on such a consideration, otherwise than void. If the matter were 
res Integra, we should have no doubt on this point. We have no 
doubt that, in all offences which involve damages to an injured 
party for which he may maintain an action, it is competent for 
him, notwithstanding they are also of a public nature, to compro- 
mise or settle his private damage in any way he may think fit. It 
is said, indeed, that in the case of an assault he may also under- 
take not to prosecute on behalf of the public. It may be so, but 
we are not disposed to extend this any further." 

In Fisher v. Apollinaris Co., Law Rep. 10 Ch. 297, the plain- 
tiff, pursuant to an agreement of the defendants to abandon a 
prosecution against him under St. 25 & 26 Vict., c. 88, for a viola- 
tion of their trade mark, gave them a letter of apology, with 
authority to make such use of it as they might think necessary, 
and, after they had published it by advertisement for two months, 
filed a bill in equity to restrain them from continuing the publica- 
tion, which was dismissed by the Lords Justices. The principal 
grounds of the decision appear to have been that the defendants 
had done nothing that the plaintiff had not authorized them to do ; 
and that, even if the publication affected the plaintiff's reputation, 
a court of chancery had no jurisdiction to restrain it. See Pru- 
dential Assurance Co. v. Knott, Law Rep. 10 Ch. 142 ; Boston 
Biatite Co. v. Florence Manufacturing Co., 114 Mass. 69. It 
was indeed observed that " it was no more a violation of the law 
to accept an apology in such a case than it would be to compro- 
mise an indictment for a nuisance or for not repairing a highway 
on the terms of the defendants agreeing to remove the nuisance 
or repair the highway :" Law Rep. 10 Ch. 302. But this obser- 
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vation was not necessary to the decision ; and in The Queen v. 
Blakemore, 14 Q. B. 544, an agreement for the compromise of an 
indictment for not repairing a highway was held illegal and void. 
All the other recent English authorities support the judgment of 
Chief Justice Tindal, above quoted : The Queen v. Hardey, 14 
Q. B. 529, 541 ; Olubb v. Hutson, 18 C. B. N. S. 414 ; Williams 
v. Bayley, Law Rep. 1 H. L. 200, 213, 220. 

In Jones v. Bice, 18 Pick. 440, 442, Mr. Justice Putnam, 
delivering the opinion of this court, after alluding to the English 
cases in the time of Lord K.ENYON, relied on to " sustain the dis- 
tinction between considerations arising from the compounding of 
felonies, which is admitted to be illegal, and the compounding of 
misdemeanors, which is alleged to be lawful," said : " We do not 
think that such a power is vested in individuals. It would enable 
them to use the claim of the government for their own emolument, 
and greatly to the oppression of the people. It has a direct ten- 
dency to obstruct the course of the administration of justice ; and 
the mischief extends, we think, as well to misdemeanors as to felonies. 
The power to stop prosecutions is vested in the law officers of the 
Commonwealth, who use it with prudence and discretion. If it 
were given to the party injured, who might be the only witness 
who could prove the offence, he might extort, for his own use, 
money which properly should be levied as a fine upon the criminal 
party for the use of the Commonwealth." 

It is true that the prosecution in Jones v. Bice was for a riot 
as well as for an assault. But the language and the reasoning of 
the opinion extend to the compounding of any offence whatever. 
Any act which is made punishable by law as a crime is an offence 
against the public, and, especially in this country, where all prose- 
cutions are subject to the control of official prosecutors, and not 
of the individuals immediately injured, cannot lawfully be made 
the subject of private compromise, except so far as expressly au- 
thorized by statute. And this view is supported by the great 
weight of American authority : Hinds v. Ohamberlin, 6 N. II. 
225 ; Shaw v. Spooner, 9 Id. 198 ; Shaw v. Beed, 30 Maine 105 ; 
Bowen v. Buck, 28 Verm. 308; People v. Bishop, 6 Wend. Ill ; 
Noble v. Peebles, 13 S. & R. 319, 322 ; Maurer v. Mitchell, 9 W. 
& S. 69, 71 ; Cameron v. McFarland, 2 Car. Law Rep. 415 ; 
Corley v. Williams, 1 Bailey 588 ; Vincent v. Groom, 1 Yerger 
430 ; Met. Con. 226, 227 ; 1 Story Eq. Jur., § 294. 
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The legislature of the Commonwealth has defined the cases and 
circumstances in which the compromise of a prosecution shall be 
allowed. By a provision first introduced in the Revised Statutes, 
when a person is committed or indicted for an assault and battery 
or other misdemeanor for which the party injured may have a 
remedy by civil action (except when committed by or upon an 
officer of justice, or riotously, or with intent to commit a felony), 
if the party injured appears before the magistrate or court and 
acknowledges satisfaction for the injury sustained, a stay of pro- 
ceedings may be ordered : Rev. Stats, c. 135, § 25 ; c. 136, § 27 ; 
Gen. Stats, c. 170, § 33 ; c. 171, § 28. Such an acknowledgment 
of satisfaction does not entitle the defendant to be discharged, but 
leaves it to the discretion of the magistrate or court whether a stay 
of proceedings is consistent with the interests of public justice : 
Commonwealth v. Dowdican's Bail, 115 Mass. 1G3. See also 
State v. Hunter, 14 La. Ann. 71. 

In the case at bar, it being found as a fact that the agreement 
sued on was entered into by the defendant for the purpose of com- 
pounding a complaint against her son for a misdemeanor, and it not 
appearing that satisfaction has ever been acknowledged in or 
approved by the court in which the prosecution was pending, judg- 
ment was rightly ordered for the defendant. 

Exceptions overruled. 

That a contract to compound a felony is carefully considered. And not only 

is illegal is elementary law on both is a note given on such consideration 

sides of the Atlantic. In addition to not binding on the maker, but the re- 

the cases cited in the opinion see also ceiver also violates the law in accept- 

Roll v. Raguet, 4 Ohio 400 ; Murphy v. ing it. If, therefore, a person com- 

Bottomer, 40 Mo. 67 ; Brown v. Padgett, mits a larceny and subsequently gives 

36 Geo. 609. And it is not necessary his note for the value of the goods 

to prove that in fact a felony has been stolen, and the payee promises not to 

committed. If a charge of felony is expose or prosecute him, the latter is 

bon& fide made, and the accused agrees thereby guilty of an indictable offence 

to pay money to stifle investigation into at common law : Commonwealth v. Pease, 

the truth of the charge, the contract is 16 Mass. 91. 

as illegal as if the promisor were really Such a transaction was called in the 

guilty : Chandler v. Johnson, 39 Geo. early law " theft bote," and the party 

g5 agreeing not to prosecute such a felony 

Such contracts are not only invalid at was considered an accessory after the 

law, but courts of equity have power to fact. Indeed, the ancient Salic law 

order their surrender and cancellation : " latroni eum similem habuit qui furtum 

Loomis v. Cline, 4 Barb. 453 ; Porter v. velare vcllet, et occulte sine judice com- 

Jones, 6 Coldw. 313 ; where the subject positionem ejus admittere." The old 
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rule of holding him an accessory to the 
principal felony was, however, so far 
afterwards modified as to render it a 
substantive crime, and punishable with- 
out any prior conviction of the other 
party (People v. Buckland, 13 AVcnd. 
592) , which could not be done, as is well 
known, at common law, so long as he 
was a mere accessory. Such was the 
familiar rule in all felonies. And, not- 
withstanding some intimations to the 
contrary in England as to some classes 
of misdemeanors, the same rule applies 
in America, for reasons so well stated 
by Chief Justice Geat, in the prin- 
cipal case, to all offences of any 
grade punishable by public prosecu- 
tion. And the contract not to prosecute 
need not be express ; it may be implied. 
A mutual "understanding " to that 
effect is as fatal as a direct promise. 
See Clark v. Pomeroy, 4 Allen 534 ; 
C'onderman v. Hicks, 3 Lans. 108, al. 
though both these cases were decided 
upon statutes. This implied under- 
standing underlies the English statute 
of 7 & 8 Geo. 4, c. 29 (1827), re- 
enacted in stat. 24 & 25 Vict., c. 95 
(1861), making it a penal offence to 
advertise for stolen property with an 
assurance of " no questions asked." 
A promise to make amends, however, 
for property stolen or embezzled, though 
grounded on an expectation merely that 
no prosecution would be instituted, is 
not invalid : Ward v. Lloyd, 6 M. & G. 
785 ; and see lord v. Cratty, 52 111. 
313. But wherever a promiso not to 
prosecute has been made, the note or 
contract of the adverse party to pay for 
the wrong done is not only invalid as an 
executory contract, but all mortgages 
given to secure it are equally void, and 
cannot be enforced either at law or 
equity ; Den v. Moore, 2 South. 470 ; 
Raguet v. Roll, 7 Ohio 77 ; Atwood v. 
Fisk, 101 Mass. 363. But if money 
or other property has been actually 
paid or delivered on such an illegal 
Vol. XXV.— 35 



contract, it cannot, for the same 
reason, bo recovered back at law. 
Courts will not help the parties, but 
will leave them where it finds them : 
Worcester v. Eaton, 11 Mass. 376 ; Dart- 
mouth v. Bennett, 15 Barb. 541 ; Leonard 
v. Travis, 6 Allen 130; Dixon v. 
Olmstead, 9 Vt. 310. Especially where 
the money paid is only an actual equiv- 
alent for the payee's loss : Bothwell v. 
Biown, 51 111. 234. And doubtless a 
pledge of personal property made to 
secure such promise of payment could 
not be recovered back at law by the 
pledgor any more than an actual pay- 
ment : King v. Green, 6 Allen 139. 

Not only are such contracts illegal 
when made solely in consideration of a 
promise not to prosectfte, but if that be 
any part of the consideration of a note, 
the whole is void : Shaw v. Spooncr, 9 
N. H. 197 ; Raguet v. Roll, 7 Ohio 77 ; 
Bowen v. Buck, 28 Vt. 308 ; Badger v. 
Williams, I Chip. 137. 

The question often arises whether 
such notes are valid in the hands of an 
innocent endorsee. 

On the one hand there is some room 
for argument that such contracts are 
wholly void on the ground of public 
policy, and are not merely defective for 
want of a legal consideration. And 
the acknowledged principle that the 
promisee of such a negotiable note, by 
taking it for his own illegal promise 
not to prosecute the maker, has himself 
committed an illegal act, rendering him- 
self liable to indictment and punish- 
ment, tends to support this view. These 
considerations apparently led the court 
of South Carolina to declare in Bell v. 
Wood, 1 Bay 251 (1792), that such a 
note was void by the common law. 
"The circumstance of this note," say 
they, " being in the hands of an en- 
dorsee ignorant of the original trans- 
action, makes no kind of difference ; 
for being void, in its original creation, 
for illegality and turpitude, it can never 
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afterwards be valid so as to charge the 
maker. Some notes arc void by the 
common law, others made so by statute ; 
there is, however, no essential differ- 
ence between them. They are in both 
cases equally void, and without any 
binding efficacy on the maker. If then 
they are so, no good reason can be 
assigned why the holder of a note, 
made void by the common law, should 
recover, any more than the endorsee 
of a note made void by statute. In all 
these cases the common law and statutes 
use the same powerful language, to 
wit, that " they never had a legal exist- 
ence." 

But, notwithstanding this express as- 
sertion, it must be admitted the case is 
hardly an authority to the point, since 
it there appeared that the note was 
endorsed a year after it became due, 
and was therefore open to the same 
defence as if in the hands of the payee ; 
and besides, it seems to have been only 
a jury trial. 

On the other hand, the desire to pro- 
tect commercial paper, and the idea 
that the only defect in such a note is 
the illegality of the consideration, viz., 
the promise to stifle the prosecution, 
have led some courts to hold such notes 
valid in the hands of an innocent en- 
dorsee for value before maturity : Clarh 
v. Richer, 14 N. H. 44 ; Wentworth v. 
Blaisdell, 17 N. H. 275; Hill v. 
Northup, 4 N. Y. (Superior Court) 120. 

Similar decisions have been elsewhere 
made on notes which were contrary to 



public policy, such as to pay for im- 
proper influence on legislative proceed- 
ings : Meadow v. Bird, 22 Geo. 246 : 
Thome v. Yontz, 4 Cal. 321 ; or to aid 
the rebellion : Hatch v. Burroughs, 1 
Woods 448 ; or for gaming, when the 
statute does not make the contract abso- 
lutely void : Haight v. Joyce, 2 Cal. 64. 
See other instances in Robinson v. Cren- 
shaw, 2 Stew. & Port. 276 ; Grimes v. 
HUderbrand, 6 N. Y. (Superior Ct.) 620. 
The familiar rule being that if a note is 
expressly made null and void by a sta- 
tute, it is so even in the hands of an inno- 
cent endorsee : Lowe v. Waller, 2 Doug. 
736; Ungcr v. Boas, 11 Penna. St. 
601 ; Kendall v. Robertson, 12 Cush. 
156 ; but if the statute only makes the 
consideration illegal, the note is good in 
the hands of a bonil fide holder. And 
strong words are necessary to have the 
effect to deprive the latter of a remedy 
against the maker. Thus, if a statute 
against liquor-selling declares that "all 
payments or compensations for liquors 
sold in violation of law should be held 
and considered to have been in violation 
of law, without consideration, and 
against law, equity and good con- 
science," a note given in payment 
for such liquors is not thereby invalid 
in the hands of a bon& fide endorsee 
before maturity, without notice of such 
illegality : Cazet v. Field, 9 Gray 329. 
The simple word " void" would have 
had far more effect than all this peri- 
phrase. 

Edmund H. Bennett. 



Superior Court of New Hampshire. 
GERRISH v. GLINES. 

Where a negotiable promissory note was made payable upon a condition, and 
the condition was written below the note on the same piece of paper, Held, that 
the note and condition were parts of a single entire contract, and that the fraudu- 
lent removal of the condition, by tearing the paper, was such a material altera- 
tion as rendered the note void in the hands of a bonS, fide holder. 



